
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  B,  1980

Feldman Wood Produc ts  Co. ,  Inc .
One Herr icks Rd.
Garden City Park, NY t1040

Gent lemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review aL the administ .rat ive level.
Pursuant '  to sect ion(s) fOgO of the Tax Law, any proceeding in court  to review
an adverse decision by the Slate Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Ci-vi t  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the St.ate of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very t.ruly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Irving L. Baumwald
Elmer, Fox, l , lestheimer & Co.
500 F i f th  Ave.
New York, NY 10036
Taxing Bureau's Representat ive



STATE OF NEI,I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Fe ldman Wood Produc ts  Co. .  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 9-A of the Tax Law

for  the  Years  end ing  12 /31 /72  S,  12 /37113.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

8th  day  o f  August ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Feldman Wood Products Co. ,  Inc. ,  Lhe pet i t ioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed as  fo l lows:

Fel-dman Wood Products Co. ,  Inc.
One Herricks Rd.
Garden Ci ty  Park,  NY 11040

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the St.ate

That deponent further says that the said

and that the address set forth on said wrapper

p e t i t i o n e r .

Sworn to before me this

8 th  day  o f  August ,  1980

proper ly  addressed wrapper  in  a

exclusive care and custodv of the

of  New York .

addressee is  the  pe t i t ioner  here in

is the last known address of the

(
[) lr,,r ii ,(t 'l.ii , k

. \ ?



STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

Fe ldman Wood Produc ts  Co. .  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 9-A of the Tax Law

f o r  t h e  Y e a r s  e n d i n g  1 2 1 3 t / 7 2  &  t 2 / 3 I / 1 3 .

AT'FIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and f inance, over 18 years of age, and that on the

Bth  day  o f  August ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon frving l .  Baumwald the representat ive of the pet i t ioner in the within

proceed ing ,  by  enc los ing  a  L rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed as  fo l lows:

Mr. Irving L. Baumwal_d
Elmer,  Fox, Westheimer & Co.
500 Fi f th Ave.
New York,  NY 10036

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on .said wrapper is the last

known address  o f  the  representa t ive  o f  the  pe t i t ioner .

Sworn to before me this

Bth day of August,  1980



STATE OF NEW YORK

STATE TAX COM},ISSION

In the Matter of the Pet i t ion

o f

FELDMAN W00D PRoDUCTS C0., INC.

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on Business
Corporat ions under Art ic le 9-A of the Tax
Law for the Years Ended December 31. 1,972
a n d  D e c e m b e r  3 1 ,  1 9 7 3 .

DECISION

,  fnc . ,  t ime ly  f i led  corpora t ion

Tax Law for the tax vears ended

Pet i t ioner ,  Fe ldman t r {ood Produc ts  Co. ,  Inc . ,  1  Her r icks  Road,  Garden C i ty

Park ,  New York  11040,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of f ranchise tax on business corporat ions under Art ic le 9-A of the

Tax Law for the years ended December 31, 1972 and December 31, 1973 (Fi le No.

l s112) .

A formal hearing was held before Edward L. Johnson, Hearing Off icer,  at

the off ices of the State Tax Comnission, Two World Trade Center,  New York, New

York ,  on  oc tober  19 ,  7977 aL  9225 A.M.  pe t i t ioner  appeared by  E lmer  Fox ,

Westhe imer  &  Co.  ( I rv ing  L .  Baumwald ,  CPA,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  Peter  Cro t ty ,  Esq.  (Wi l l iam Fox ,  Esq. ,  o f  counse l ) .

ISSI]E

Whether an instrument known as a banker 's acceptance should be included

in investment capital  rather than business capital .

FINDINGS OF FACT

1 .  Pet . i t ioner ,

franchise Lax returns

December 31, 1.972 and

Feldman Wood Products Co.

under Art ic le 9-A of Che

December  31 .  7973.



- 2 -

2 .  0n  0c tober  15 ,  1975,  the  Corpora t ion  Tax  Bureau issued a  Not ice  o f

Def ic iency  aga ins t  pe t i t ioner  fo r  1973 in  Lhe amount  o f  $31416.57 ,  p lus  in te res t

o f  $ 5 3 9 . 2 8 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  9 3 , 9 5 5 . 8 5 .

3. On June L6, 1975, a Statement of Tax Reduct ion or Overpaynent was

issued to pet i t ioner by the Corporat ion Ta>r Bureau for the year ended December 31

7972. I t  stated that Feldman Wood Products; Co.,  Inc. had overpaid the franchise

tax  due by  $11210.00 .  Wi th  in te res t  on  the  overpa l rment ,  the  c red i t  to  7973

f ranch ise  tax  was s ta ted  to  be  $ I r4 I4 .43 .

4. In statements of audit  adjustment;  for the years 7972 and 1973, the

Corporat ion Tax Bureau explained that ban,kersr acceptances were el iminated

from investment capital ,  s ince they were considered business capital  for New

York State franchise tax purposes. The int .erest income from bankerst acceptances

was excluded from investmenL income and taxed at the business al locat ion

percent.age, which was 100 percent to New york State.

5 .  A  banker 's  acceptance is  c rea ted  when a  bank  agrees  to  pay  a  d ra f t

drawn on i t  at  a specif ied future date. A draft  bearing such a commitment by

a pr ime bank becomes a marketable instrument which, when offered for sale at

an appropriate discount from Lhe face amouLnt of the draft  is an attract ive

short- term investment for a corporat ion or other holder of temporari ly excess

funds. (See: The Financing of Exports and Imports:  A Guide to Procedures,

Morgan Guaranty  Trus t  co .  o f  New York ,  197! t ,  pp .  24-26 ,  pe t i t ioner 's  Ex .  l t z . )

The due date of the draft  is usual ly frorn 5 to 60 days from i ts drawing.

6. A draft  is an order from one persion or party to another,  direct ing

the payment of a sum of moneyl on the othr:r  hand, a note is a wri t ten or

pr inted paper acknowledging a debt and promising payment.  Bankers'  acceptances

are  dra f ts .
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7. Pet i t ioner did not receive paymernt in

serv ices  in  the  fo rm o f  bankers t  acceptances .

purchases  o f  bankers '  acceptances  and o f  s tocks

1972 or  1973 fo r  goods  or

Pet i t ioner made occasional

and bonds to  earn  income.

A. That the term

(sect ion 208.6 of the

B. That the term

Tax Law as  fo l lows:

CONCIUSIONS O]I IAW

"investment incomet '  means income from investment capital

Tax  Law) .

r r inves tment  cap i ta l "  i s  de f ined in  sec t ion  208.5  o f  the

"The term ' investment capital '  means investments in stocks, bonds
and olher securi t ies, corporate and g,cvernmental ,  not held for sale
to customers in the regular course of business. .  .  t r

C .  That  in  sec t ion  3 .31(c )  o f  the  rep lu la t ions  in  e f fec t  dur ing  the  years

at issue (Ru1ing of State Tax Commission w. i th Respect to the Franchise Tax on

Bus iness  Corpora t ions ,  March  14 ,  1962) ,  i t  was  prov ided tha t  the  te rmrro ther

securi t iestt  does not include corporate obl igat ions not commonly known as

secur i t ies ,  such as  rea l  p roper ty  o r  cha t t -e l  morLgages,  cont rac ts  o f  sa le ,

purchase money ob l iga t ions ,  shor t - te rm notes ,  b i l l s  o f  lad ing ,  b i l l s  o f  exchange

and other commercial  instruments. Bankers ' '  acceptances being drafts,  c lear ly

a r e  e x c l u d e d  f r o m  t h e  c a t e g o r y t t o t h e r  s e c u r i t i e s t t ,  s i n c e  t h e  w o r d ' r d r a f t r r i s

the common term for a bi l l  of  exchange. (Blackts Law Dict ionary, Fourth Revised

Edit ion).  I t  is noted that the current regulat ion sect ion on this point.  adds

t h e  t e r m ' r b a n k e r s r  a c c e p L a n c e s t t t o  t h o s e  l i s t e d  i n  3 . 3 1 ( c )  a s  b e i n g  e x c l u d e d

f rom the  ca tegory  "o ther  secur i t ies"  (20  NYCRR 3-4 .2(c ) ,  e f fec t i ve  fo r  taxab le

years beginning on or after January 1, 1976).  Accordingly,  bankers'  acceptances

are to be included in business capital  rather than investment capi lal .



D.  That  the  pe t i t ion  o f

the Not ice of Def ic iency dated

DATED: Albany, New York

I,U0 0 I 1980
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Wood ProducLs  Co.  ,  fnc .  i s  den ied  and

1 5 ,  1 9 7 5 ,  i s  s u s t a i n e d .

ISTATE TAX COMMISSION

, ^ l
, ;  i t  . . , ' - , , i  I( v l ' t t u ,  [ . - /  ' c C - i  

L c ;  I. ,  9  -  -  L  .  ,  I

.PRESIDENT I

I

Feldman

0ctober


